
s those of you who have hiked on
rugged mountain trails can appreciate, a
clearly marked, well-constructed and
unobstructed path makes your trek easi-

er and more enjoyable. Similarly, it is essential for
companies that own and operate business aircraft to
create a clear and unambiguous path that will lead a
tax auditor to the simple conclusion that all tax con-
sequences of such aircraft ownership and operation
have been accurately addressed.

Board Members must recognize the need to con-
struct such a path at the inception of (and through-
out) the business aircraft acquisition process, and to
maintain that path during the entire time the aircraft
is owned and operated.

CREATING YOUR TRAIL
First, a Board must ensure that aircraft ownership
and operations are structured in a manner such that
any losses relating to the aircraft are currently
deductible for Federal income tax purposes.
Additionally, such a structure should be designed to
eliminate or minimize the risk of any Federal Excise
Tax liability with respect to such operations. The path
to be followed must be clear and unambiguous.

Next, Board Members should require a detailed
business plan setting forth the purpose for acquiring
a business aircraft and the business goals to be
accomplished. Such a plan should be carefully writ-
ten and well thought out, taking into account any
tax objectives relating to aircraft ownership and use.

Following these two steps, the Board should
work with its expert professional advisors to create
a tax-efficient structure in which the aircraft will be
owned and operated. This part of the process is
completed by preparing a comprehensive set of doc-
uments relating to the ownership and operation,
such as an aircraft usage policy, aircraft dry leases,
charter and administrative services agreements, and
agreements relating to joint aircraft ownership and
usage. 

Boards are well advised to structure aircraft acquisition and
operations with a sharp eye toward what tax auditors want to
see, cautions attorney Chris Younger.

A

Defensive Oversight:
(Part 1)
Preparing for federal tax challenges
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Chris Younger is a partner at GKG
Law, P.C. practicing in the firm’s
Business Aircraft Group. He
focuses his legal practice on
business aircraft transactions as
well as issues relating to federal
and state taxation and regulation
of business aircraft ownership
and operations. Mr. Younger can
be contacted at
cyounger@gkglaw.com

BUSINESS AVIATION AND THE BOARDROOM

“The path to 
be followed 

must be 
clear and

unambiguous.”
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Documents relating to financing must also be
drafted with care and analyzed to ensure that they
take into account all Federal Income Tax objectives
and do not create any impediments to the realiza-
tion of those objectives.

CLEARING AND SIGNPOSTING YOUR TRAIL
In an IRS tax audit, the Board wants an IRS agent to
be able to see the desired objectives as clearly as
possible. The structure described must document
that all costs are ordinary, necessary and reasonable
and show that all cost-related activities are pursued
to generate profit.

Furthermore, the Board should ensure that the
structure addresses all potential limitations on the
deduction of any losses from the aircraft activity
such as “passive activity” and “at-risk” loss limita-
tions, and also limitations due to personal entertain-
ment use or non-qualified business use of aircraft. In
this way, the path that is designed and built by the
Board will serve its intended purpose.

Another key component in this process is the
continued maintenance of the path so that an IRS
agent has no trouble following its trajectory. In the
context of an aircraft, the Board must ensure that
detailed records are maintained. These records
should clearly identify the purpose for each flight
and the reason why each passenger is on board the
aircraft.

The path must be clear of all obstructions so that
it is easily traversed. The Board should ensure that
no extraneous and possibly distracting information
is created or preserved. In this way, the Board can
help an IRS agent or anyone else who needs to fol-
low the path stay on course and not be led inadver-
tently to an unknown or unintended destination. 

For example, if aircraft related depreciation
shows up as a line item on a tax return, the Board
should have very clear and easily retrieved records
supporting the allowance. Again, this relates to
maintaining a clearly marked path, free of obstruc-
tions, that is very easy to follow.

The use of the concepts described above can
enable a Board to support the validity of any tax
deductions relating to a business aircraft and to
avoid the possibility of unwanted liability for
income and excise taxes emanating from such
ownership and operations. 

The need for the Board to assemble a team of
expert professional advisors to assist cannot be
understated. Such a team can be an invaluable
resource that enables a Board to proactively antici-
pate and oversee a review of tax effects emanating
from the ownership and operation of a business
aircraft.

Note: This article should not be construed as legal
advice or legal opinion on any specific facts or circum-
stances. The reader is urged to consult legal counsel or
other advisors concerning his/her own situation and
specific legal questions. Please be advised that, to ensure
compliance with requirements imposed by the IRS, any
U.S. tax advice contained in this communication is not
intended or written to be used, and cannot be used, for
the purpose of (i) avoiding penalties under the Internal
Revenue Code or (ii) promoting, marketing or recom-
mending to another party any transaction or matter
addressed herein.

Do you have any questions or opinions on the above topic?
Get them answered/published in World Aircraft Sales
Magazine. Email feedback to: Jack@avbuyer.com

“Another key
component... is
the continued

maintenance of
the path so that
an IRS agent has

no trouble
following its
trajectory.”

What the Boardroom needs to know about Business Aviation
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THE BOARD CAN HELP AN IRS AGENT WHO NEEDS TO FOLLOW
THE PATH TO STAY ON COURSE TO A CORRECT CONCLUSION
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